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Violation Tickets for Mariners and Vessel Owners? - The new system of Administrative
Monetary Penaities under the Canada Shipping Act 2001

The Canada Shipping Act 2001 (“CSA 2001”), which came into force on July 1, 2007, replaced the
former Canada Shipping Act and brought with it many important changes to the law.

As Part Two in a series of Legal Desk articles highlighting changes in Canada’s shipping
legislation, this month’s Legal Desk will focus on the implementation of AMPs (Administrative
Monetary Penalties), a system of ticketing and fines akin to motor vehicle traffic tickets that
legislators hope will make enforcement of the CSA 2001 and regulations more effective by
encouraging mariners and owners to modify behavior without the threat of the time and
expense of prosecuting offenders in court. Under the new system individual mariners will face
fines of up to $5,000 (and $25,000 for companies) as a result of tickets issued on the spot for
infractions under the CSA 2001, including failing to have or maintain safety equipment,
inadequate documentation, improperly trained crew or inadequate watches, oil pollution, and
marine traffic violations.

What is an AMP?

An AMP is a fine that results from the issuance of a ticket (formally known as a “Notice of
Violation”) that can be given by a designated authority for breaches of various sections of the
CSA 2001, its regulations, as well as Directions given under the legislation (such as the Direction
of a Marine Safety Inspector to comply with a safety or equipment or manning requirement).
Notice of Violation will typically arise where failures to meet equipment, safety, documentation
or manning requirements are discovered during spot-checks or scheduled inspections of vessels
and their crew.



The amount of the fine under the AMP will vary with the type of offence, the severity of the
circumstances, and the mariner’s or owner’s history of compliance. Fines for individual mariners
will be a maximum of $5,000 and up to $25,000 for companies, per contravention.
Interestingly, because the CSA 2001 provides that in some circumstances a representative of the
vessel can enter into an agreement with Transport Canada to seif-inspect and ensure
compliance (rather than being inspected by an independent third party), failure to comply
results in a doubling of the fine — therefore the maximum fine for a company can be $50,000.

Why AMPs?

Under the former Canada Shipping Act, a mariner or vessel owner who contravened the Act or
regulations had to be prosecuted in criminal court in order to hold them accountable. This
represented a potentially significant drain on court resources. Prosecution was a lengthy and
costly process for both Transport Canada and the alleged offender. Consequently, prosecutions
were few and far between, and many contraventions went unpunished. Regulators such as
Transport Canada - Marine Safety expect the AMP system will be more cost and time effective in
influencing and correcting behavior because the AMP system makes it easier to visit the
consequences of non-compliance on the mariner or vessel owner.

Is an AMP Automatic?

The issuance of an AMP is not automatic. If an inspector finds a contravention they may first
give the alleged offender a warning. Alternatively, the inspector may ask that the offender
enter into an “Assurance of Compliance”. An Assurance of Compliance is essentially a written
promise to do something, such as correct a behavior or situation that is an offence under the
Act. The Assurance of Compliance gives the offender an opportunity to correct the problem
without an AMP being issued. However, if the Assurance of Compliance is breached (such as the
requirement is not met within the time required by the agreement) the AMP is issued
autonﬁatically and the fine under the AMP is doubled.

It is important to note that the CSA 2001 states that where a mariner or owner agrees to enter
into an Assurance of Compliance rather than accept a violation ticket, the party is deemed to
have committed the violation — this is important because a record of such violations is kept for 5
years and perhaps longer. As such, while agreeing to enter into an Assurance of Compliance
may avoid having to pay a fine, it does not avoid a record of a violation being kept.



Importantly, just because the AMP regulation provides that a particular contravention can result
in an Assurance of Compliance or an AMP does not mean that the responsible authority cannot
decide to prosecute the offender in court instead. The option is the Crown's. Transport Canada
has stated that the decision to assess an AMP or to refer the case to prosecution in criminal
court will be determined by a number of factors, including:

» whether the contravention was committed willfully;
*» how serious the contravention was;

e what its consequences were;

e whether it was a repeat offence; and

¢ how best to deter future contraventions and ensure compliance.

Who can Issue an AMP?

The primary responsible authority for issuing AMPs will be Transport Canada. However,
contraventions of different parts of the legislation are expected to be the joint responsibility of
other authorities, including Fisheries and Qceans and Environment Canada (particularly for
offences related to the possibility or presence of oil pollution), and the RCMP and local police
{(particularly for recreational boating offences). Which authorities will be able to issue AMPs
under which part of the legislation is being finalized by Transport Canada (see “When does the
AMP System Commence” below).

More than one AMP issued for one Event?

Because a single event at sea can represent a breach of more than one condition under the CSA
2001 and regulations, it is likely that more than one AMP can be issued for a single event. Just
as a police officer can issue you one ticket for speeding and another for driving without due care
and attention (having only stopped you once), a marine inspector, upon visiting the vessel on
one occasion, could issue AMPs for each of a minor oil spill and failing to keep an adequate
engine room oil log.



Are AMPs recorded?

The CSA 2001 contemplates that there will be a publically accessible record of all violations and
penalties as they relate to individuals and vessels. As such, mariners and owners should have
some concern as to what effect this new record of violations may have on their employment or
contract opportunities. Employers may search this record in deciding whether to hire a mariner,
or a charterer may search the record before agreeing to hire a vessel. Keeping a clean record is
obviously important.

The CSA provides that notations of a violation will be removed from the Government record
after 5 years, unless the Minister of Transport deems it to be in the public interest that it not be
removed, however, such a decision of the Minister can be disputed.

Disputing an AMP

You can dispute an AMP but you must do so within 30 days of receiving the ticket. You can also
dispute the facts of which an Assurance of Compliance is based, but this must be done within 48
hours of signing the Assurance (disputing the facts may be important because once an
Assurance is signed the party has essentially admitted to alleged facts and these go on their
record).

AMPs are disputed by filing a notice of dispute with the Transportation Appeal Tribunal of
Canada ({“TATC"). The TATC is independent of Transport Canada, and reports to Parliament
through the Minister of Transport.

A single TATC Review Officer will hold a hearing (like a disputed traffic ticket results in the court
holding a trial) where the enforcement officer will have to prove that the violation or default of
an Assurance has occurred. The alleged offender will be given the opportunity to defend
themselves by showing the alleged offence did not occur. The TATC has the authority to reduce
the amount of the fine provided the revised amount does not fall below a minimum set by the
regulations.

If the mariner is not successful in having the notice of violation set aside by the Review Officer
and an AMP is issued, the mariner can appeal to the second level within the TATC. This appeal
hearing is before a panel of three adjudicators. If that appeal is not successful the mariner can
ask the Federal Court to review the decision of the TATC appeal panel.



When does the AMP System Commence?

Although the CSA 2001 currently has written into it the necessary language to give effect to the
AMP system, the regulations that will detail the use of AMPs is yet to be finalized. In September
of 2007 Transport Canada, the authority responsible for the AMP regulations, reported that the
necessary regulation will be in force in November of 2007. However, there is expected to be a
six month moratorium on the issuance of any AMP — this will allow for public education of the
system and to allow enforcement officers to be trained in the system. While in this author’s
mind the November 2007 implementation of the Regulation is a possibility, it is more likely that
the AMP regulation will not be implemented until the Spring or Summer of 2008 and possibly
later.

Legal Concerns about the AMP System: the Sinking Burden of Proof, and The Grumpy Cop
Factor

There is significant legal concern relating to the significant change in the burden of proof that
inspectors now have to meet to have a mariner convicted of an offence. The “burden of proof”
refers to the extent that the party issuing the notice of violation has to convince the TATC
adjudicator that the offence actually occurred. In claims between citizens, such as breach of
contract or negligence, the burden on the party asserting wrong-doing was done is the “balance
of probabilities”, which means the court must be satisfied it is more likely than not (51% likely)
that the event occurred. In criminal matters, the burden on the Crown is much higher, being
“beyond a reasonable doubt” — this means the court has to be satisfied that there is no
reasonable doubt that the offence did not occur. In most regulatory offences, such as shipping
offences before CSA 2001, the Crown had to prove beyond a reasonable doubt that the offence
occurred, then the accused could still escape conviction by showing, on the balance of
probabilities, that they exercised reasonable care to avoid the offence. This hybrid burden of
proof was highly desirable for mariners because it put the toughest burden on the Crown and
provided a relatively easy defence to the mariner.

Strikingly, under the new AMP regime, the burden of proof had been changed significantly.
Firstly, once a notice of violation has been issued and disputed and the TATC is asked to rule on
whether the accused is guilty of an offence, the inspector need only show on the bafance of
probabilities (remember this the lesser burden of proof] that the offence occurred {a violation
was committed or an Assurance of Compliance was breached). This lowering of the burden of
proof significantly increases the risk of conviction to the mariner.



Secondly, in some offences, the defence of reasonable diligence that was open to mariners
under strict liability offences is removed by the CSA 2001. For example, where an Assurance of
Compliance is given by a mariner or an owner and an inspector alleges the Assurance was not
complied with {and therefore double the AMP is payable), if the inspector satisfies the TATC
adjudicator that the offence occurred, the mariner cannot escape liability by showing he was
diligent in avoiding the breach of the Assurance. This is key for owners and employers who are
liable for the acts of their employees, because, while the owner may have done nothing wrong
and a careless employee might have, and it is not open to the owner to say “but | took
reasonable efforts to ensure the employee did not do that”. The owner will be convicted
regardless. These changes in the burden of proof increase dramatically the mariner’s and
owner’s chances of being convicted of an offence under the AMP system.

Another concern | have about the AMP system relates to the relative ease of issuing an AMP
versus the difficulty in disputing the AMP. Like vehicle traffic tickets, AMPS are issued on the
spot and may be subject to abuses of discretion by the issuing officer (what | call the Grumpy
Cop Factor}. Once the AMP is issued it is a relatively onerous procedure to dispute the AMP - if
it is not disputed the mariner is deemed to have committed the offence. The result is that some
mariners may be subject to an unwarranted AMP but be unable or unwilling to dispute the AMP
because of the time and costs involved. The likelihood that the AMP would not be disputed
(particularly an AMP with a small fine, such as $500) provides further incentive to officers who
may issue inappropriate AMPs because they know it is unlikely the AMP will be challenged.
Mariner should be vigilant about accepting an AMP where the alleged offence is less than
absolutely clear.

Obviously the new AMP system under the CSA 2001 is a detailed and important new area of law
for mariners and vessel owners. The next several years will be interesting times for the
development of the marine AMP system. Mariners and owners who are AMPed will dispute the
fines and cases will develop that will be helpful to how other mariners and owners deal with
alleged contraventions of the new CSA 2001. Readers should expect the Legal Desk to report on
these cases and the law as it develops in the coming years.

Darren Witliams, a former commercial fisherman, works as a marine lawyer with Williams &
Company in Victoria B.C. He can be reached for question or comment at 250-478-9928 or
dw@®Marinelaw.ca and previous Legal Desk articles can be viewed at www.MarineLaw.ca.



