Fisherman Life, Legal Desk – September, 2004
Family Matters, Part II:  Child Support

In last month’s Legal Desk we discussed various points of the law of spousal support in light of the variable schedules and unpredictable income of today’s career fisherman.   In this month’s Legal Desk, we will discuss the rights and responsibilities of fisherman as they relate to child support, in order to clarify some common misconceptions and to assist fisherman in avoiding getting ‘soaked’ for excessive or unnecessary child support payments.  This article does not encourage or condone the avoidance of paying child support, but rather emphasizes the best interests of the child, and of the fisherman.  For those hoping this month’s Legal Desk would have dealt with a more traditional fishing topics like quota or licences: deal with it.  Child support is an important issue affecting many, many fishermen.  
Fortunately, political correctness appears to have evolved to the point where we no longer must qualify the title “fisherman” as including both males and females (we now assume this is the case), and we no longer need to use the word “fisher” to avoid offending some parties, aside from that small furry relative of the weasel.  Although I will attempt to keep this article gender neutral  (a “fisherman” or an “ex-spouse” can be a man or woman), the reality exists that the vast majority of fisherman are men, their ex-spouse a female, and in many cases, custody of the children of an at-sea fisherman rests with the mother.  Despite some contrary examples, the principles in this article are applicable to both male and female fishermen. 

Best Interests of the Child Paramount:
The law of child support is governed by the simple principle:  “the best interests of the child are paramount”.  Any Canadian court of law, in deciding an issue of child support, will always ask “what is in the best interest of this child”.  Although money is necessary for the healthy raising of a child, whom obviously requires clothes, food, education, medical care and so on, it is a misconception that ever increasing amounts of child support is in the best interests of a child.  Indeed, I would argue in some cases, too much child support can be harmful to the child.  This statement, surprising to some, is discussed below.  For now, I would like to set out various additional principles of the law of child support.  
Child support law in British Columbia is governed by three statutes:  the B.C. Family Relations Act, and the federal Divorce Act and the Federal Child Support Guidelines.  Section 88 of the Family Relations Act states “each parent of a child is responsible and liable for the reasonable and necessary support and maintenance of the child”.  Section 15 of the Divorce Act provides similarly, and also provides that if there are competing claims for spousal support and child support, and there are limited resources, the child support takes priority.
Basic Support: 

For years, the issue of how much child support was owed in respect of a child was argued in Court, or around the mediation table, or completely ignored to the detriment of the children.  In about 1997 the Federal government enacted as law the Federal Child Support Guidelines.  The Guidelines were intended to reduce conflict, and establish a fair standard for the calculation of child support – this has largely been successful.  The Guidelines are basically a table of numbers that sets out the amount of child support owing, per month, for various numbers of children, based on the income of the payor (in most cases the fisherman).  For example, for a fisherman making $36,000 in a year, the Guideline table requires $311 per month for one child, $516 for two children, and $681 for thee children.  These are amounts for basic support of the children.  Basic support is intended to reflect the cost of feeding, clothing, and the general care of the child. 

Extraordinary Expenses:

In addition to basic support, fishermen may also be liable for a portion of “extraordinary expenses”.  Extraordinary expenses are costs related to raising the child that beyond the amount of basic support.  Daycare is the most common example, with un-insured medical costs, tutoring, and dental care being other examples.  
A fisherman is liable for the “net” amount of qualifying extraordinary expenses in proportion to the fisherman and the other parent’s incomes.  In other words, if the fisherman makes $60,000 and the custodial parent makes $40,000 per year, the fisherman is liable for 60% of qualifying extraordinary expenses.  Note that the fisherman is only liable for their portion of the “net” amount of the expense.  For example, the custodial parent often receives a child tax credit or subsidy for daycare, and for prescription medicine, the custodial parent may pay these amounts out but later be reimbursed a percentage by their employer’s extended medical coverage – in both cases, the fisherman is only liable for their proportion of the net amount of the expense. 
I also emphasize the term “qualifying” because not all extraordinary expenses are expenses which the fisherman is required to pay.  For example, if a custodial parent enrolls the child in a private school, the expense of which cannot reasonably be justified by the child’s educational needs, the fisherman need not necessarily agree to pay for this – though they might.  This is particularly important in light of my comments below regarding financial pressures, the health of the fisherman and their resultant ability to be a loving and effective parent.  
What is a “qualifying” extraordinary expense can only be determined on a case by case basis.  This means that a fisherman may be liable for an extraordinary expense depending on the level of income of the fisherman, the nature of the expense, and the particular needs of the child – horse riding lessons or music lessons may be a qualifying extraordinary expense for one child, but not for another. Fishermen should seek the advice of a family lawyer before refusing to pay for an extraordinary expense – failing to pay, for what later is determined to be a qualifying expense, can lead to an enormous liability for back-payments.
The 40% Myth
It is an often mis-quoted principle that a parent that has custody or access to a child for 40%, or more, of the time is not liable for child support.  Section 9 of the Guidelines provide that where a spouse has access to, or physical custody of, a child for not less than 40% of the year, the amount of child support is calculated by taking into account the incomes of both parents, the increased cost access arrangements, and other circumstances of each spouse.  In many cases, a comparison of these circumstances leads to each spouse covering their own share of child support, with neither party making payments to the other.  However, where one spouse’s income is significantly greater than the others, child support may be owing by, or to, the fisherman, even if the fisherman has access to the child for 40% of the time or more.   Therefore, do not be misled that having access or custody 40% of the time means you are not liable for, or entitled to, child support.
Is More Support Better?
Being a career fisherman means spending several months a year at sea, at least.   Consequently, the fisherman is often left to feel like a visitor in the child’s life, rather than a parent.  Few things can be more disheartening.  Assuming the fisherman is a healthy parent, that is, a parent that does not expose, directly or indirectly, their children to the harmful effects of drugs, alcohol, mental and physical abuse, few would dispute that a child benefits from the active participation of both parents, including the fisherman.  Why then, in so many cases, are fishermen and their children’s time together affected by the issue of child support? 
At law, there is no connection between the payment of child support and the non-custodial parent’s entitlement to access to the child.  A custodial parent cannot refuse the fisherman access to the children because child support has not been paid, in part or in full.  However, the law is often disconnected from reality.  It is common that where separated parents are not getting along, for reasons that might include non-payment of child support, the custodial parent will restrict access to the child.  In cases where the fisherman is not able to meet the demands of child support, which can sometimes be unreasonable in light of a fisherman’s unpredictable income and schedule, access to the children will be restricted and often prevented – this is not in the best interests of the children.
In other cases, where a fisherman must meet the financial demands of spousal support and/or child support even before they are able to house and clothe themselves, the fisherman can feel hopelessly buried in financial pressure.  Coupled with restricted access to the children, many fisherman have thrown up their hands and walked away from their children, and their support obligations, altogether – again, this is not in the best interests of children.  Overwhelming financial pressure and the inability to make ends meet also often leads the fisherman to act-out.  The sense of helplessness that follows separation and loss of your children can lead to depression, alcoholism, drug abuse and violence, which typically worsens the opportunity for access to the children.  The trend is a downward spiral.

In this way, child support which goes beyond meeting the needs of the children, and which causes excessive financial and emotional stress on the fisherman, is not in the child’s best interests, as it negatively effects the fisherman’s ability to be an effective parent.  This concept was highlighted nicely about 5 years ago, by the light of an oncoming train, when a Price George Court awarded child support against a father equal to 150% of his monthly income - the father left court and lay on the adjacent railroad tracks until his body was gathered up.  This is one of several examples where the stress of child support has had devastating effects on the children.
Child support is necessary for children, but excessive child support can be harmful.  There is no hard and fast solution to this dilemma that threatens fisherman and their children, but here are a few points to remember should you be feeling the pinch:

· Never fail to pay your child support because you are angry or upset – this will come back to bite you, guaranteed;

· Do not try hide income, and never ignore a Court Order for child support (your best chance of making it through is to meet it head-on);

· Question whether the amount of extraordinary expenses demanded of you is “net” of any deductions or subsidies received by the other parent before paying;

· Keep the other parent honest by asking for regular updates to their financial information (if they have not given you a financial statement, ask that they do so – these forms are available at any Courthouse and on-line);

· When necessary,  remind the custodial parent that your ability to pay child support is not linked to you and you children’s rights to be together;

· Do not allow a previously high income level to dictate a child support payment that you cannot realistically make - this is bad for the fisherman and the child. Ask for relief by basing your monthly child support obligation on your most recent income stream.  If there is a Court Order that you pay an amount that you cannot meet, have the Order changed – this is not as hard as you might think;

· Do not purposefully minimize your income to avoid child support – the Court can “deem” that you have made more income than you actually have, and require you to pay support based on that amount – then you are really in a pickle. 
Of course, this is not an exhaustive list.  In future issues of Legal Desk – Family Matters, we will address the Fisherman’s rights in child custody and access. 
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