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No Peril, No Tow - Coast Guard’s Renewed Commitment to Distressed Vessels
In this month’s legal desk we will review Canada Coast Guard’s (“CCG’s”) latest position on their role in assisting disabled vessels.  I will refer to two documents: Disabled Vessels – Procedures (updated March 16, 2004), and Renewed Procedures for Assistance to Disabled Vessels (updated July 2004).  
I will discuss various points in these documents in light of several industry positions, including those of full-time and auxiliary service Coast Guard crews, recreational and commercial mariners, and participants in the evolving, and turbulent, commercial marine assistance industry.  Much like last month’s Legal Desk on marine log salvage, Coast Guard’s renewed position on assistance to disabled vessels is a thorny issue for many mariners.   
Have Canadians have come to expect that the Coast Guard will, on demand, provide towing services to recreational and commercial vessels?  To some, this is an entitlement, or a benefit, of their federal tax dollars.  To others, it is a waste of public money by a mariner who should have been more cautious and more prepared before leaving the dock.  There are many opinions.
In recent years, various pressures have caused the availability of public marine assistance (via CCG) to change – for better or for worse.  Restricted funding to DFO has limited dollars available to pay for overtime, fuel, and other costs associated with responding to disabled vessels.  The Federal government undoubtedly sees the benefit of transferring any potential liability associated with assisting a disabled vessel to private, commercial operators.  The commercial marine assistance industry, bubbling with competing domestic and international companies, has encouraged CCG to allow private enterprise to assume responsibility for marine assistance – the benefit being at their bottom line.  At the same time, private responders have come under criticism for putting competition before their customers, allegedly misleading disabled vessels to contract with one company, over the other, on the basis of misleading estimated response times.  Listen to the VHF - this is high seas drama.
For reasons that will become apparent shortly, I like to refer to the CCG’s “renewed” policy for assistance to disabled vessels as the “no peril, no tow” policy.  CCG refers to this policy as “renewed” because they say it is a policy that has been in place for several years, at least, and that they are now simply restating, and reinforcing the policy that has previously existed.  To many mariners, this would come as a surprise. Following are several well written excerpts from the July, 2004 document Renewed Procedures for Assistance to Disabled Vessels:
“Why is Canada Coast Guard releasing new procedures for towing?
In the past, there has been some confusion about the role of Coast Guard in providing such assistance.  The Canada Coast Guard has updated the procedures for assisting disabled vessels in order to provide a clearer, more consistent service across the country.  These procedures clearly state why, when and who will assist and not assist disabled vessels.

How do procedures differ from what was in place before?
These updated procedures largely renew the commitment of the Coast Guard to provide assistance to disabled vessels under certain conditions.  They are also being renewed and updated in order to clearly and consistently communicate these national procedures to Coast Guard staff and mariners.  The essential elements of the procedure are as such:
· The mandate of the CCG is one of maritime safety and environmental protection.  The CCG is tasked to ensure its resources, vessel and personnel – are available to fulfill this mandate;

· The CCG advises all mariners to ensure their vessels are in optimum working order to reduce the likelihood of breakdown and the need for a tow.  It is the responsibility of the mariner to make their own arrangements for towing and salvage when they require such service;

· The CCG does not tow vessels on request and does not compete with commercial towing companies;

· However, for disabled vessels in distress, the CCG will provide towing assistance if it is deemed by the Commanding Officer of the CCG Vessel to be the best way of saving lives.  In other situations, the CCG will only tow after all efforts to arrange private or commercial assistance have failed.  For safety reasons, the CCG will monitor the situation until it is resolved;

· If a disabled vessel requesting assistance in a non-distress situation refuses commercial or private when available, then the provision of a tow by the CCG will be denied;

· The procedures have also clarified that when a CCG vessel is tasked to assist a disabled vessel in a non-emergency situation, that this vessel will normally complete any other critical mission in which it is engaged, such as a fisheries enforcement operation, before proceeding to a disabled vessel, meaning the mariners may have to wait many hours if there is no immediate danger.”
Regarding the first point, there has been some concern over time that CCG’s choice of which incidents to task its vessels to could, in an extraordinary case, result in some liability to CCG for negligence.  In other words, if two vessel incidents arise at the same time and only one CCG vessel is available, and that vessel is tasked to respond to a disabled vessel, rather than the vessel that is in actual peril, and a death results, could CCG be liable?  Unfortunately, the answer to this question is beyond the scope of this article.  

As to the third point above, that “the CCG does not tow vessels on request and does not compete with commercial towing companies”, there are varying views, even within CCG itself.  Commercial responders encourage CCG to leave any disabled vessels to be assisted by themselves, and indeed, become quite upset when CCG does respond to a disabled vessel (not one in peril) or refuse to turn-over a vessel it has been taken in tow.  Some critics say that Coast Guard auxiliary vessels blatantly ignore the new procedures and respond to disabled vessels (be it for practice or simple adventure) when they should be left for commercial operators to service.  Some full-time Coast Guard personnel fear they will lose a significant portion of the (overtime) income because of the renewed policy.  In all, there are many opinions on the renewed policy. 
In respect of the last bullet above, some cynics would quip that if fisheries enforcement was being properly or adequately conducted, CCG would never have the opportunity to respond to a disabled vessel.  I have no opinion on this, but obviously, it is a balancing of priorities.  Saving human lives should come before saving clams or crabs, but what of the belligerent, drunk yachtie who leaves port short on gas?   Should we help the crabs first?  

The second of the CCG documents relating to this issue, Disabled Vessels – Procedures (included in Canadian SAR Manual), states:
“It is recognized that the timely provision of towing or other technical assistance to disabled vessels in distress or non-distress incidents can be an effective way of meeting the national SAR objective of preventing loss of life and injury.

This statement is not, however, intended to convey to the public that the Federal Government or its agent is prepared to assist disabled vessels merely on request. The Federal Government or its agents will not compete with commercial or private interests to provide assistance. Some incidents involving the use of the SAR system are clearly preventable or unreasonable.  The response to these incidents occupies resources that may be needed for more serious incidents and may place responders in unnecessary danger.
For disabled vessels in distress or in potential distress situations, towing or other technical assistance may be provided  by the Federal Government or its agent where the  timely provision of this assistance is judged by the Commanding Officer of the assisting vessel to be the most effective way of the contributing to the saving of life, provided it can be done within the capabilities of the assisting vessel and without imperiling the assisting vessel, or tow, or persons, or persons on-board either the assisting vessel or tow.
No waiting period should delay the tasking of any mobile facility to any situation where there is a doubt as to the safety of persons at sea.”
I emphasize the phrase “saving of life” in the above passage because it raises the question of how does the renewed assistance policy play-out when there is no risk of loss of life, but a clear risk to loss of property?  Is the Commanding Officer mandated to ignore the risk to property where there is no peril to life on-board, even if the CCG vessel has no other mission, critical or otherwise, to which they are tasked?  Is CCG required to let only commercial responders assist such property?  The answer to this lies in the fact that, although CCG emphasizes its commitment to saving human life, its mandate to protect the environment would likely lead a Commanding Officer to assist the disabled vessel if not just to prevent environmental damage – such as oil pollution resulting from an abandoned vessel beaching and breaking up.   I suspect the Commanding Officer would also be motivated to assist the property in order to prevent the stricken vessel from becoming a navigational hazard to other vessels.  Liability on the part of CCG might arise where, being tasked with no other mission, they decline to respond to an un-manned distressed vessel knowing that no commercial assistance is available, and the un-manned vessel later causes damage to third-party property or  loss of life.  Such incident is unlikely to arise given the prudence of our Coast Guard Commanding Officers. As per the last line in the above quote, the Commanding Officer need only have a “doubt as to the safety of persons at sea” to act – this is a very low threshold for the Commanding Officer to meet in his mind before she/he decides to act.
The Disabled Vessels – Procedures, goes on to describe the procedures for responding to disabled vessels as such:

“When the master of a disabled vessel requesting assistance during the Uncertainty Phase  of a SAR incident (non-distress or potential distress) is in direct communication with a marine communications centre or JRCC (“joint rescue coordination centre”) and has advised that persons are in no immediate danger:
1. The JRCC, normally through the marine communications centre, should advise the operator to make their own arrangements for assistance;
2. If the operator is unable or unwilling to secure arrangements for assistance, the JRCC should request that the marine centre issue a Marine Assistance Request Broadcast (“MARB”) alerting all private and commercial vessel in the area  of the need for assistance and thus giving them the opportunity to provide such assistance;
3. If there is no response to the MARB, in special circumstances, the JRCC may attempt to contact other mobile facilities that could, if willing, provide an expeditious response;
4. Only after a lack of response to the MARB (the normal amount of time to wait for a response to a MARB is 15 minutes) and the JRCC may task a [CCG vessel] to respond and provide assistance as required.”
The result of these wordings is that where a vessel operator refuses commercial assistance, and there is no peril to life, than the operator will be denied assistance by CCG.  If it is not a case of the operator refusing commercial assistance, but rather than there is simply no commercial assistance available, CGG will task a vessel to respond after it has completed all other competing missions, including fisheries enforcement.

The implementation of the renewed policy on assistance to disabled vessels will be an evolving process.  Coast Guard masters will continue to act cautiously in assessing whether a situation involves peril to life, and therefore warrants a response by CCG itself.  Private marine responders will continue to push for the strict implementation of the policy, demanding the disabled vessel be left to contract for private assistance in all but the clearest circumstances of peril.  Interesting examples of conflict under this renewed policy are likely to arise in coming months.  We will address such examples in later issues of the Mariner Life, Legal Desk.
Darren Williams is a marine lawyer with the Victoria law firm of Williams & Company at 28 Bastion Square.   He can be reached for comment or question at 250-478-9928 or at dw@MarineLaw.ca.

